AMENDED AND RESTATED PURCHASE AGREEMENT 


| PURCHASE AGREEMENT, made as of April 15, 1995, 
as amended as of April 18, 1995 and as amended and re- 
stated as of this 25th day of July, 1995 (this “Agree- 
ment"), by and between Escom AG, a German corporation 
("Escom"), and Tianjin Family-used Multi-media Co. Ltd., 
a Chinese corporation ("TFM") . 


~ WHEREAS, Escom desires to sell, and TFM desires 
to acquire, certain assets and certain other rights which 
Escom acquired pursuant to the Purchase Agreement, dated 
as of March 13, 1995 and as amended and restated as of 
April 21, 1995 (the "Escom Contract"), by and among 
Franklyn R. Wilson and Macgregor N. Robertson, in their 
capacity as liquidators of Commodore Electronics Limited, 
a Bahamian corporation, and Commodore Amiga, Inc., a 
California corporation, Commodore International Services 
Corporation, a Delaware corporation, Commodore Business 
Machines, Inc., a Delaware corporation, as debtor and 
debtor in possession, Commodore Business Machines Limited 
(Canada), a Canadian corporation, and Escom. 


NOW, THEREFORE, in consideration of the premis- 
es and the mutual promises herein made, the parties, 
intending to be legally bound hereby, agree as follows: 


ARTICLE I 


ASSETS AND OTHER RIGHTS TO BE PURCHASED AND SOLD 


Section 1.1 Assets and Other Rights to be Pur- 
chased and Sold. On the Closing Date (as defined in 


Section 2.1(a)), and subject to the terms and conditions 
of this Agreement and the Exhibits hereto, Escom shall 
sell, assign, transfer, convey and deliver, or cause to 
he sold, assigned, transferred, conveyed and delivered, 
to TFM, and TFM shall purchase, pay for and accept from 
Escom, the right, title and interest of Escom in the 
assets and other rights set forth below, subject to the 
restrictions set forth in Section 1.3 (collectively, the 
"Acquired Assets"). 


(a) Tooling. All of Escom’s right, title 
and interest in and to all machinery, tools, accessories 


and tooling equipment (the "Tooling") set forth on Sched- 
ule A to the Bill of Sale, Assignment and Assumption at- 
tached hereto as Exhibit 1.1(a) (the "Bill of Sale"), in 
accordance with and subject to the terms and conditions 
set forth in the Bill of Sale; provided, however, that 
TEM agrees that it will not take any action which would 
reasonably likely interfere with Escom’s current use of 
the Tooling for the A1200 computer. 


(b) Finished: Goods Inventory. All of 
Escom’s right, title and interest in and to the-inventory 
set forth on Schedule 1.3 to the Bill of Sale, in accor- 
dance with and subject to the terms and conditions set 
forth in the Bill of Sale. | 


(c) Equipment. Escom’s right, title and 
interest in and to all test and design equipment (the 
“Equipment") set forth on Schedule 1.4 to the Bill of 
Sale, in accordance with and subject to the terms and 
conditions set forth in the Bill of Sale. 


(d) Other Contracts and Agreements. All 
of Escom’s right, title and interest in and to all agree- 
ments listed on Schedule 1.5 to the Bill of Sale (the 
"Assigned Contracts"), in accordance with and subject to 
the terms and conditions set forth in the Bill of Sale. 


(e) Trademarks. All of Escom’s right, 
title and interest in and to (i) the trademarks set forth 
on Schedule A to the Trademark Assignment attached hereto 
as Exhibit 1.1(e) (the "Trademark Assignment") for regis- 
tration and use in the People’s Republic of China, Tai- 
wan, Hong Kong, Macao and the Asian bordering countries 
between the People’s Republic of China and the Former 
Soviet Union (collectively, the "Territory"), and (ii) 
the Other Trademark Rights (as defined in the Trademark 
Assignment) for use in the Territory, in each case in 
accordance with and subject to tie terms and conditions 
set forth in the Trademark Assignment. 


(£) Copyrights. All of Escom’s right, 
title and interest in the Territory and at the R+D Facil- 
ity (as defined in Section 3.3) in and to the copyrights 
set forth on Schedule A to the Copyright Assignment at- 
tached hereto as Exhibit 1.1(f£) (the "Copyright Assign- 
ment"), in accordance with and subject to the terms and 
conditions set. forth in the Copyright Assignment. 


2 


(g) Patent License. A license in the 
Territory and at the R & D Facility to use the patents 
set forth on Schedule A to the Patent License Agreement 
attached hereto as Exhibit 1.1(g) (the "Patent License 
Agreement"), in accordance with and subject to the terms 
and conditions set forth in the Patent License Agreement. 


Section 1.2. Assumption of Liabilities. The 
Buyer shall assume (i) the obligations to be performed 
after the Closing Date under the. Assigned Contracts,. and 
(ii) in accordance with and subject to the terms and* 
conditions set forth in the Transfer Documents (as de- 
fined in Section 2.1(b)), all liabilities arising on or 
after the Closing Date in connection with the operation 
and utilization of the Acquired Assets (collectively, the 
"Assumed Liabilities"). 


Section 1.3 Restrictions. 


(a) In addition to any restrictions. 
placed upon any of the Acquired Assets in any of the 
agreements, instruments or documents attached as exhibits 
hereto, TFM shall not license, use, sell or otherwise 
distribute any Acquired Assets outside the Territory (ex- 
cept for any use by TFM solely for research and devel- 
opment purposes within the R+D Facility). In addition, 
during the term of this Agreement, TFM shall not license, 
sell or otherwise distribute any Acquired Assets -to any 
third party who TFM knows or has reason to know is; or is 
likely, directly or indirectly, to (1) license, use, sell 
or otherwise distribute such Acquired Assets outside the 
Territory, or (11) license, sell or otherwise distribute 
such Acquired Assets to another party for license, use, 
sale or distribution outside. the Territory. In connec- 
tion with the foregoing, TFM shall use.its best efforts 
to ensure that any third parties with whom it enters into 
any express or implied agreement regarding any of the 
Acquired Assets shall not violate the terms of this 
Section 1.3(a) and TFM shall immediately terminate any 
agreement with any party and shall immediately cease 1li- 
censing, selling or otherwise distributing Acquired 
Assets to any party upon becoming aware of such party’s 
direct or indirect activities outside the Territory in 
violation of this Section 1.3(a). Any agreement between 
TFM and any third party relating to any Acquired Assets 
shall contain the restrictions set forth in this Section 
1.3(a) with respect to such third party and any other 
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party which such third party may deal with in respect of 
any of the Acquired Assets. 


(b) Notwithstanding anything in this 
Agreement to the contrary, nothing contained in Section 
1.3(a) shall restrict TFM’s right to sell or assign its 
right, title and interest in and to any of the Tooling or 
the Equipment to a third party outside of the Territory 
so long as none of such Acquired Assets incorporate or 
otherwise contain or embody in any format or medium 


(electronic, magnetic or otherwise) any other Acquired 
Assets. 


ARTICLE IIL 
CLOSING AND CLOSING DATE; PURCHASE PRICE 
Section 2.1 The Closing. 


(a) Closing Date. The closing of the 
transactions contemplated by this Agreement (the "Clos- 
ing") shall take place at the offices of Skadden, Arps, 
Slate, Meagher & Flom, 919 Third Avenue, New York, New 
York, commencing at 9:00 A.M., local time, on July 28, 
1995 (the "Closing Date"). This Agreement shall termi- 
nate and be of no further force and effect in the event 
that the Closing shall not occur-on-the Closing Date. 
Upon any such termination, neither party shall have any 
further obligation to the other pursuant to this Agree- 
ment except for liability for any breach of this Agree- 
ment and liability under the Initial Purchase Agreement 
(as defined in Section 5.6). 


(b) Closing Documents. At the Closing, 
Escom and TFM shall each deliver to the other party or 
cause to be delivered to the other party the following 
documents properly executed (the "Transfer Documents") : 
(i) the Bill of Sale; (ii) the Trademark Assignment; 
(iii) the Copyright Assignment; and (iv) the Patent 
License Agreement. 


Section 2.2 Payment at Closing. The consider- 
ation to be paid by TFM to Escom on the Closing Date for 
all of the Acquired Assets shall be 2,400,000 United 
States Dollars paid by certified or cashier’s check of 
immediately available funds payable to Escom. 
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ARTICLE III 
COVENANTS 


Section 3.1 Manufacturing of Mainboards. 


(a) Subject to the terms of this Section 
3.1, TFM shall have the exclusive and worldwide right to 
manufacture the mainboards in existence on the date 
hereof which are based on the Motorola CPU 68020, 68030 
or 68040 for Amiga and Commodore products (the 
"Mainboards"); provided, however, that all such manufac- 
turing of Mainboards for use in connection with the A1200 
or A4000 computers may only be conducted.in the People’s 
Republic of China. Notwithstanding the foregoing, TFM 
hereby grants to Escom a non-exclusive royalty-free 
license, subject to TFM’s express reservation of the 
right to grant other licenses to manufacture the 
Mainboards or to have the Mainboards manufactured on 
TFM’s behalf, in the case af Mainboards for use in con-. 
nection with the A1200 or A4000 computers, within the 
People’s Republic of China, or, in the case of Mainboards 
for use in connection with other computers, within the 
Territory, to manufacture or have manufactured on its 
behalf the Mainboards for a term of nine months from the 
Closing Date (the "Escom License’ Term"). Following the 
Escom License Term,:Escom shall not have the right to 
manufacture or to have-manufactured on its behalf 
Mainboards if TFM delivers Mainboards to Escom in accor- 
dance with the ISO 9000 quality standards, within the AQL 
0.65 production criteria, in accordance with Escom’s 
quantity and delivery schedule requirements and at a 
comparable cost to Escom’s lowest available cost for 
Mainboards of similar quality. In the case of any fail- 
ure to satisfy such manufacturing and supply standards, 
TFM agrees that the Escom License Term will be extended 
or renewed until such faiiure is cured. In the event 
that TFM disputes that such failure has occurred, the 
parties shall adhere to the dispute resolution mechanism 
“set forth in Section 5.11; provided, however, that, until 
such dispute is resolved in accordance with Section 5.11 
or TFM is in compliance with the manufacturing and supply 
standards set forth in this Section 3.1(a), TFM agrees 
that the Escom license Term will be extended or renewed. 
During the Escom License Term, Escom shall provide to TFM 
on a quarterly basis a report specifying the type and 
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quantity of Mainboards manufactured by it. Except as 
provided in this Section 3.1, any manufacturing by Escom 
of Mainboards shall be deemed a violation of TFM’s manu- 
facturing rights for which TFM shall have the right to 
claim damages in an amount equal. to twice the amount of 
TFM’s actual losses incurred as.a result of such viola- 
tion. Nothing herein shall be deemed to obligate Escom 
to purchase any Mainboards manufactured by TFM, except as 
expressly set forth in Section 3.2 hereto. 


(b) Any products incorporating any 
Mainboards which Escom manufactured or had manufactured 
on its behalf during the Escom License Term shall promi- 
nently display the following language: 


"THIS PRODUCT MAY NOT BE LICENSED, USED, SOLD OR OTHER- 
WISE DISTRIBUTED WITHIN THE PEOPLE’S REPUBLIC OF CHINA, 
TAIWAN, HONG KONG, MACAO AND THE ASIAN BORDERING COUN- 
TRIES BETWEEN PEOPLE’‘S REPUBLIC OF CHINA AND THE FORMER 
SOVIET UNION, AND ANY LICENSE, USE, SALE OR OTHER DISTRI- 
BUTION OF THIS. PRODUCT WITHIN THE FOREGOING TERRITORIES 
MAY GIVE RISE TO CLAIMS OF PATENT OR OTHER INFRINGEMENT. " 


(c) During the Escom License Term, Escom 
agrees to provide TFM with its reasonable requirements of 
Amiga or Commodore products produced by or on behalf of 
Escom at a purchase price equal to cost plus 4%. There- 
requirements of Amiga or Commodore products produced by 


or on behalf of TFM at a purchase price equal to cost 
plus 4%. 


(d) Escom shall use its best efforts to 
sell to TFM chipsets to enable TFM.to manufacture the 
Mainboards (the "Chipsets") at a price equal to Escom’s 
cost to manufacture or otherwise acquire the Chipsets 
plus Escom’s administrative costs, which shall not exceed 

% of such price. Escom shall provide the Chipsets to 
TFM in a timely manner sufficient to fulfill TFM’s re- 
quirements for Chipsets, provided that TFM shall give 
Escom reasonable advance notice of such requirements. In 
the event that Escom shall fail to supply to TFM the 
Chipsets at such price or in a timely manner, Escom 
agrees that TFM shall have the right to source, order and 
purchase the Chipsets worldwide until such failure is 
cured (the "Sourcing Right"). In the event that Escom 
disputes that such failure has occurred, the parties 


shall adhere to the dispute resolution mechanism set 
forth in Section 5.11; provided, however, that, until 
such dispute is resolved in accordance with Section 5.11 
or Escom is in compliance with its supply obligations. set 
forth in this Section 3.1(b), Escom agrees that TFM shall 
have the right to exercise the Sourcing Right. During 
any period that TFM shall have the Sourcing Right, Escom 
agrees that it shall not, directly or indirectly through 
participation or exercise of other influence with. any 
third parties (including any affiliates or licensees of 
Escom), interfere or otherwise intentionally take any. 
action which would adversely impact such sourcing, order 
and purchase by TFM. 


Section 3.2 Joint Venture. Subject to the 
approval of the Board of Directors of Escom and TFM, 
Escom and TFM will, promptly following the Closing, meet 
to discuss the establishment of a joint venture (the 
"Joint Venture") to produce Amiga and Commodore products 
in Tianjin, People’s Republic of China. Following the 
establishment of the Joint-.Venture, Escom will be obli- 
gated to purchase its requirements of the Amiga and 
Commodore products produced by the Joint Venture from the 
Joint Venture at a purchase price equal to cost (as de- 
fined) plus 4%. For purposes of the Joint Venture, 
"cost" shall be deemed to be an amount equal to the sum 
of (1) the Joint Venture’s bill of material cost, (ii) 
the Joint Venture’s direct cost of labor, and (iii) the 
Joint Venture’s operating cost. Any interest will be 
calculated based on LIBOR plus 2%. Pursuant to the terms 
of the Joint Venture, Escom’s purchase obligations will 
be subject to the condition that all products produced by 
the Joint Venture comply with the ISO 9000 quality stan- 
dards and the AQL production. criteria. 


Section 3.3 United States Research and Devel- 
opment Facility. Escom is aware of TFM’s desire and 
intention to construct or acquire a research and develop- 
ment facility in the United States (the "R+D Facility"). 
In connection with the foregoing, Escom agrees that TFM 
Shall have the right to establish or acquire the R+D 
Facility outside the Territory and to locate and maintain 
some of the Acquired Assets at the R+D Facility, provided 
that any use of any of the Acquired Assets or products 
produced incorporating or using any of the Acquired 
Assets ("Products") at the R+D Facility must be solely 
and directly related to research and development activi- 
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ties and must be contained exclusively within the R+D 
Facility and will be subject to the terms and conditions 
contained in Section 1.3 hereof and the Transfer Docu- 
ments. The parties agree that any breach of this Section 
3.3 shall be regarded by Escom as a breach of this Agree- 
ment or the Transfer Documents, ‘as the case may be, and 
may give rise to claims of breach and infringement by 
Escom. 


Section 3.4. 64 Bit Product Development. 
Subject to the approval of the Board of Directors of 
Escom and TFM, each of Escom and TFM will use their best 
efforts to collaborate in research and development per- 
taining to the development of 64 Bit products. Unless 
the parties hereto otherwise agree in writing, the maxi- 
mum amount of money which either party will be obligated 
to contribute toward such product development is 
1,400,000 United States Dollars. 


Section 3.5 Distribution Rights. 


(a) During the term of this Agreement, 
TFM shall not license, use, sell or otherwise distribute 
any Products outside. the Territory and shall refrain, 
outside the Territory and in relation to the Products, 
from seeking customers, from establishing any branch and 
from maintaining any distribution depot. In addition, 
during the term of this Agreement, TFM shall not license, 
sell or otherwise distribute any Products to any third 
party who TFM knows or has reason to know is, or is 
likely, directly or indirectly, to (i) license, use, sell 
or otherwise distribute such Products outside the Terri- 
tory, (11) license, sell or otherwise distribute such 
Products to another party for license, use, sale or dis- 
tribution outside the Territory, or (111) seek customers, 
establish any branch or maintain any distribution depot 
with respect to such Products outside the Territory. In 
connection with the foregoing, TFM shall use its best ef- 
forts to ensure that any third parties with whom it 
enters into any express or implied agreement regarding 
any of the Products shall not violate the terms of this 
Section 3.5(a) and TFM shall immediately terminate any 
agreement with any party and shall immediately cease li- 
censing, selling or otherwise distributing Products to 
any party upon becoming aware of such party’s direct or 
indirect activities outside the Territory in violation of 
this Section 3.5(a). Any agreement between TFM and any 


third party relating to any Products shall contain the 
restrictions set forth in this Section 3.5(a) with re- 
spect to such third party and any other party which such 
third party may deal with in respect of any Products. 


(b) During the term of this Agreement, 
Escom shall not license, use, sell or otherwise distrib- 
ute any Products within the Territory and shall refrain, 
within the Territory and in relation to the Products, 
from seeking customers, from establishing any branch and 
from maintaining any distribution depot. In addition, 
during the term of this Agreement, Escom shall not li- 
cense, sell or otherwise distribute any Products-to any 
third party who Escom knows or has reason to know is, or 
is likely, directly or indirectly, to (1) license, use, 
sell or otherwise distribute such Products within the 
Territory, (ii) license, sell or otherwise distribute 
such Products to another party for license, use, sale or 
distribution within the Territory, or (111) seek custom- 
ers, establish any branch or maintain any distribution 
depot with respect to such.Products within the Territory. 
In connection with the foregoing, Escom shall use its 
best efforts to ensure that any third parties with whom 
it enters into any express or implied agreement regarding 
any of the Products shall not violate the .terms of this 
Section 3.5(b) and Escom shall immediately terminate any 
agreement with any party and shall immedidtely cease 1li- 
censing, selling or otherwise distributing Products to 
any party upon becoming aware of such party’s direct or 
indirect activities within the Territory in violation of 
this Section 3.5(b). Any agreement between Escom and any 
third party relating to any Products shall contain the 
restrictions set forth in this Section 3.5(b) with re- 
spect to such third party and any other party which such 
third party may deal with in respect of any Products. 


(c) Any breach by TFM of the provisions 
of Section 3.5(a} and any breach by Escom of the provi- 
sions of Section 3.5(b), as the case may be, shall be 
deemed a violation of the other party’s distribution 
rights for which the non-breaching party shall have the 
right to claim damages in an amount equal to twice the 
amount of the non-breaching party’s actual losses in- 
curred as a result of such violation. 


Section 3.6 Technical Assistance. Fora 
period of one year following the Closing Date, Escom 


shall provide TFM, during normal business hours and on a 
reasonable basis, with information concerning the pur- 
chasing and production technology related to the 
Mainboards and the Products and, in connection therewith, 
shall make available to TFM the services of its technical 
and engineering employees on a reasonable basis taking 
into account such employees other responsibilities and 
time commitments. TFM agrees to reimburse Escom for any 
costs and expenses incurred by it or its technical and 
engineering employees in connection :;with. the foregoing, — 
including, without limitation, the salaries of such | 
employees during the course of their assistance and the 
travel and living expenses of such employees incurred in 
connection with any visits to TFM’s facilities. 


Section 3.7 Technology Cooperation. Fora 
period of nine months from the Closing Date, the parties 
agree to cooperate in the use of the test and design and 
related equipment owned by TFM and set forth on Schedule 
3.7 hereto (the "Cooperation Equipment") in order to 
accelerate the resumption of the production of Amiga or 
Commodore products, to maximize the utilization of the 
Commodore/Amiga technology and to endeavor to develop new 
technology relating thereto. In connection therewith, 
Escom agrees to provide and maintain appropriate office 
space for the Cooperation Equipment at 1528 Walnut 
Street, Suite 1620, Philadelphia, Pennsylvania 19102 and 
TFM agrees to provide the Cooperation Equipment for such 
use and neither party shall remove the Cooperation Equip- 
ment from such premises during such nine-month term 
without the prior consent of the other party. Following 
expiration of such nine-month term, TFM shall have the 
right to remove the Cooperation Equipment. Escom agrees 
that it shall be liable to TFM as a result of any damage 
to the Cooperation Equipment caused by its representa- 
tives. The parties hereto agree that up to three repre- 
sentatives of each shall have unrestricted access during 
normal business hours to such space and the Cooperation 
Equipment during the nine-month term and no unrelated 
third parties shall have any access rights thereto. 
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ARTICLE IV 
ADDITIONAL PROVISIONS 


Section 4.1 Reasonable Efforts. Each of the 
parties hereto agrees to use all reasonable efforts to 
take, or cause to be taken, all actions, and to do, or 
cause to be done, all things necessary, proper or advis- 
able under this Agreement and under applicable laws and 
regulations -to consummate and make effective the-transac- 
tions contemplated by this Agreement, including, without 
limitation, to ensure that the Equipment set forth on 
Schedule 1.4 to the Bill of Sale is delivered to TFM in 
accordance with the terms of this Agreement in the condi- 
tion it was in at the time such Equipment was delivered 
to Escom in May 1995. 


Section 4.2 Access to Information. 


(a) Upon reasonable notice, TFM shall 
(and shall cause its affiliates to) afford the executive, 
technical and engineering staff or employees of Escom 
access, without charge, during normal business hours and 
subject to reasonable guidelines and policies of the R+D 
Facility, for a period of five years following the Clos- 
ing Date to the R+D Facility and all books, records, 
engineering ;documentation, related files and magnetic 
media located at the R+D Facility. -TFM agrees to notify 
any third party which may be granted access to the R+D 
Facility of the territorial and other restrictions con- 
tained in this Agreement and in the Transfer Documents. 


(b) Prior to the Closing Date, Escom 
shall afford no more than three representatives of TFM 
access, during normal business hours, to inspect those 
Acquired Assets now located at Pine and Walnut Streets, 
Marcus Hook, Pennsylvania, and 1528 Walnut Street, Suite 
1620, Philadelphia, Pennsylvania. 


Section 4.3 Representations and Warranties. 
TFM and Escom each represents and warrants to the other 
that: 


(a) It 1S a corporation duly incorporated 
and validly existing and in good standing under the laws 
of its jurisdiction of incorporation, with full power and 
authority to execute and deliver, and to perform fully 
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‘and in accordance with all of the terms of, this Agree- 
ment and each of the Transfer Documents; 


(b) The performance of all of its obliga- 
tions and covenants hereunder and under the Transfer 
Documents does not and will not"“violate any agreement or 
other instrument to which it.is a party or by which it 
may be bound; and 


(c) The execution and delivery of this 
Agreement and the Transfer. Documents have been duly 
authorized by all necessary corporate action and this 
Agreement has been duly executed and delivered by it and 
is a legal, valid and binding obligation enforceable in 
accordance with its terms, except as enforceability may 
be limited by applicable bankruptcy, insolvency, reorga- 
nization, moratorium or similar laws affecting the en- 
forcement or creditors’ rights generally. Each of the 
Transfer Documents, when executed and delivered at the 
Closing in accordance with Section 2.1, will constitute a 
legal, valid and binding obligation enforceable in ac- 
cordance with its terms, except as enforceability may be 
limited by applicable bankruptcy, insolvency, reorgani- 
zation, moratorium or similar laws affecting the enforce- 
ment or creditors’ rights generally. 


ARTICLE V 


"MISCELLANEOUS 


Section 5.1 Notices. All notices and other 
communications hereunder shall be in writing and shall be 
deemed given on the date. delivered if delivered personal- 
ly (including by reputable overnight courier), on the 
date transmitted if sent by telecopy (which is confirmed) 
or on the date received if mailed by registered or certi- 
fied mail (return receipt requested) to the parties at 
the following addresses (or at such other address for a 
party as shall be specified by like notice): | 


(a) if to Escom, to 


Escom AG 

27-31 Burgstrasse 

44687 Bochum, Germany 

Attn: Manfred Schmitt and Petro 
Tyschtschenko 
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Telecopy: 49-6252-709-620 and 
49-6251-802-118 


with a copy to 


Skadden, Arps, Slate, Meagher & Flom 
919 Third Avenue . 

New York, New York 10022 

Attn: Eric J. Friedman 

Telecopy: (212) 735-2000 


and 
(b) if to TFM, to 


Tianjin Family-used Multi-media Co. 
Ltd. 

15 East Keyan Road 

Science Park, Nankai District 
Tianjin, 300192 P.R. China 

Attn: -Jingjian Li 

Telecopy: 86-22-3360780 


with a copy to 


Jones, Day, Reavis & Pogue 
599 Lexington Avenue 
ieee New York, New York 10022 
Attn: W. Louis Kang 
Telecopy: (212) 755-7306 


Section 5.2 Amendment. This Agreement may be 
amended, modified or supplemented, and any provision 
hereof may be waived, only by written agreement of the 
parties hereto. 


Section 5.3 Waiver. Any failure of a party to 
comply with any obligation, covenant, agreement or condi- 
tion herein may be waived by the other party; provided, 
that any such waiver may be made only by a written in- 
strument signed by the party granting such waiver, but 
such waiver or failure to insist upon strict compliance 
with such obligation, covenant, agreement or condition 
shall not operate as a waiver of, or estoppel with re- 
spect to, any subsequent or other failure; provided, 
further, that no waiver by a party hereto of any breach 
or default by the other party under this Agreement shall 
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be deemed a waiver of any other previous breach or de- 
fault or any thereafter occurring. 


Section 5.4 Interpretation. The article and 
section headings contained in this Agreement are for 
reference purposes only and shall not affect in any way 
the meaning or interpretation of this Agreement. Unless 
otherwise specified herein, the term "cost" shall be 
construed in accordance with cost accounting principles 


of United States generally accepted accounting princi- 
ples. 


Section 5.5 Counterparts. This Agreement may 
be executed in counterparts, all of which shall be con- 
sidered one and the same agreement and shall become 
effective when a counterpart has been signed by each of 
the parties and delivered to the other party, it being 
understood that both parties need not sign the same coun- 
terpart. 


‘Section 5.6 Entire Agreement; No Third Party 
Beneficiaries. This Agreement (including the documents 
and the instruments referred to herein) (a) constitutes 
the entire agreement and supersedes all prior agreements 
and understandings, both written and oral, among the 
parties with respect to the subject matter hereof and 
thereof, including, without limitation, the Purchase 
Agreement made as of April 15, 1995 and Amendment No. 1 
thereto made as of April 18, 1995 between the parties 
(the "Initial Purchase Agreement"), and (b) is not in- 
tended to confer upon any person other than the parties 
hereto and thereto any rights or remedies hereunder or 
thereunder. 


Section $.7 Governing Law. This Agreement 
shall be governed and construed in accordance with the 
laws of the State of New York without regard to any 
applicable conflicts of law principles. 


Section 5.8 Severability. If any one or more 
provisions contained in this Agreement, or the applica- 
tion of such provision to any person or circumstance, 
shall, for any reason, be held to be invalid, illegal or 
unenforceable in any respect, (i) a suitable and equita- 
ble provision shall be substituted therefor in order to 
carryout, so far as may be valid, legal and enforceable, 
the intent and purpose of such invalid, illegal or unen- 
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forceable provision, and (ii) such invalidity, illegality 
or unenforceability shall not affect any other provision 
hereof, nor shall such invalidity, illegality or 
unenforceability affect the validity, legality or en- 
forceability or such provision in any other jurisdiction. 


Section 5.9 Assignment. Neither party may not 
assign this Agreement or its rights and obligations 
hereunder to any third party without the prior written 
consent of the other party, except to any affiliate, toa 
successor in interest, including the surviving company in 
any consolidation or merger, or to an assignee of sub- 
stantially all the business and assets to which this 
Agreement relates. This Agreement and all of the provi- 
sions hereof shall be binding upon and inure to the 
benefit of the parties hereto and their respective suc- 
cessors and permitted assigns. 


Section 5.10 Force Majeure. In the event that 
the performance of this Agreement is directly affected or 
cannot be performed in accordance with its terms as a 
result of earthquake, typhoon, flood, fire, war or the 
outbreak or escalation of hostilities within the United 
States, Germany or the Territory, or any other event 
Similar event of force majeure, the party encountering 
such force majeure shall immediately inform the other 
party through the most expedient means available and 
neither party will be bound by the terms of this Agree- 
ment during the existence of such force majeure. 


Section 5.11 Dispute Resolution. The parties 
agree to use their best efforts to resolve through nego- 
tiation any dispute regarding the validity, intent, 
interpretation, performance or enforcement of any of the 
terms contained in this Agreement or any claim arising 
out of or in connection with this Agreement. If any 
claim or dispute has arisen by virtue of a disagreement 
over whether or not a breach of this Agreement has oc- 
curred, the claim or dispute shall be referred for review 
to a senior officer of Escom and of TFM. In the event 
such dispute remains unresolved after 30 days, the matter 
shall be settled by binding arbitration in accordance 
with the International Rules of the American Arbitration 
Association. The venue of the arbitration shall be in 
the State of New York. The arbitration shall be conduct- 
ed by a panel of three arbitrators, one selected by 
Escom, one selected by TFM, and the third selected joint- 
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ly by the first two arbitrators. None of the arbitrators 
may be citizens or residents of Germany or the People’s 
Republic of China or affiliated with either of the par- 
ties hereto. In the event either Escom or TFM has failed 
to make their respective selections of arbitrators within 
15 days of the failure to resolve the particular dispute, 
or the two appointed arbitrators shall fail to select a 
third arbitrator, such arbitrator shall be selected by 
the United States Representative of the International 
Chamber of Commerce. All arbitrators shall be fluent in 
the English language and at least one arbitrator shall be 
fluent in Chinese and at least one arbitrator shall be 
fluent in German. The arbitrators’ award shall-be ren- 
dered in the English language. All documents, briefs, 
evidence and any other writings submitted to the arbitra- 
tion panel and all arbitration proceedings shall be 
conducted in the English language; provided, however, 
that the arbitrators may hear oral testimony in Chinese 
or German. The arbitration procedure set forth in this 
Section 5.11 shall be the sole and exclusive means of 
settling or resolving any dispute referred to in this 
Section 5.11. The award of the arbitrators shall be 
final and binding on the parties hereto and may be pre- 
sented by either of the parties for enforcement in any 
court of competent jurisdiction and the parties hereby 
consent to the jurisdiction of such court solely for 
purposes of enforcement of this arbitration agreement and 
any award rendered hereunder. In any such enforcement 
action, irrespective of where it is brought, neither of 
the parties will seek to invalidate or modify the deci- 
sion of the arbitrators or otherwise to invalidate or 
circumvent the procedures set forth in this Section 5.11 
as the sole and exclusive means of settling or resolving 
such dispute, including by appeal to any court which 
would otherwise have jurisdiction in the matter. The 
fees of the arbitrators and the other costs of such 
arbitration shal] be borne by the parties in such propor- 
tions as shall be specified in the arhit:ration award.. If 
it is determined by the arbitrators that a breach has 
occurred and that such breach is not curable within a 
reasonable period of time, this Agreement shall be con- 
sidered terminated as of the date of the arbitrators’ 
decision; provided, however, that any such termination 
shall not automatically cause a termination of any of the 
Transfer Documents. 
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Section 5.12 Releases; Acknowledqment. 


(a) Each of Escom and TFM hereby waives, 
releases and discharges the other from all actions, 
suits, debts, sums of money, controversies, damages, 
judgments, defaults, claims, demands and other liabili- 
ties and obligations of any and all kind (the "Claims") 
which either party has, had or may have had against the 
other under the Initial Purchase Agreement as of the 
Closing Date, including, without limitation, any rights 
either of them has, had or may have under Section 9 of — 
the Initial Purchase Agreement. Neither party hereto 
waives any Claims which may arise against the other party 
under this Agreement at any time after the Closing Date. 


(b) TFM acknowledges that, notwithstand- 
ing anything to the contrary contained in the Initial 
Purchase Agreement, in consideration for the previously 
agreed reduction in the purchase price as reflected in 
Section 2.2, Escom and its assignees shall have the 
exclusive ownership interest and all other rights to the 
Semiconductor Chips and Spare Parts set forth on Sched- 
ules 1.3 and 2.1(e) of the Escom Contract and to the 
Philippines Inventory (as defined in the Escom Contract) . 


Section 5.13 Delivery of Acquired Assets. All 
Acquired Assets sold shall be transferred to TFM FOB 
their locations at the time of sale. Escom shal 
have any obligation to ship any of the Acquired Reeecs 
and TFM shall be obligated to remove the Acquired Assets 
from their locations within thirty business days after 
the Closing Date. TFM agrees and acknowledges that the 
Acquired Assets will be delivered as is and that Escom 
expressly disclaims and excludes all representations or 
warranties, express or implied, including warranties of 
title, merchantability and fitness for a particular 
purpose, arising out of or relating to any of the Ac- 
quired Assets. In addition, TFM agrees and acknowle-jces 
that (a) the Tooling is not under the control of Escom 
and that the Tooling will not be delivered to TFM at the 
Closing, (b) that, notwithstanding anything in Sections 
1.1, 2.1 or this Section 5.13 or in the Transfer Docu- 
ments to the contrary, all engineering documentation, 
related files and magnetic media previously located at 
the former Commodore/Amiga R+D facility in Norristown, 
Pennsylvania and currently located at 1528 Walnut Street, 
Suite 1620, Philadelphia, Pennsylvania 19102, shall be 
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delivered within 30 days following the Closing Date, and 
(c) that such non-deliveries shall not constitute a 
breach of this Agreement or require an adjustment in the 


purchase price to be paid by TFM pursuant to Section 2.2 
at the Closing. 


Section 5.14 Survival; Term. 


(a) The consummation of the Closing shall 
not limit any covenant or agreement contained herein 
which contemplates performance after the Closing Date. 
Notwithstanding the foregoing, the term of Sections 3.1 
and 3.5 of this Agreement shall commence on the Closing 
Date and shall continue until the tenth anniversary 
thereof, unless sooner terminated as provided below. 
¥ 

(b) Notwithstanding the foregoing, Sec- 
tions 3.1 and 3.5 of this Agreement shall terminate 
solely with respect to the restrictions applicable to the 
non-breaching party set forth therein upon written notice 
by the non-breaching party if there shall be a material 
breach by the other party of any term of any of such Sec- 
tions, solely with regard to the Section in question, and 
such breach has been acknowledged by the breaching party 
and shall not be cured within 45 days after notice there- 
of. In the’ event that the alleged breaching party dis- 
putes that such breach has occurred, the parties hereto 
shall adhere to the dispute resolution mechanisms set 
forth in Section 5.11. ie 


Section 5.15 Specific Performance. The par- 
ties acknowledge that money damages would not be a suffi- 
cient remedy for any breach of this Agreement and that 
irreparable harm would result if this Agreement were not 
specifically enforced. Therefore, the rights and obliga- 
tions of the parties under this Agreement shall be en- 
forceable by a decree of specific performance issued by 
any court of competent jurisdiction, and appropriate 
injunctive relief may be applied for and granted in 
connection therewith. Each party’s right to specific 
performance shall be in addition to all other legal or 
equitable remedies available to it. 
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IN WITNESS WHEREOF, Escom and TFM have caused 
this Amended and Restated Purchase Agreement to be duly 
executed as of the date first written above. 


TIANJIN FAMILY-USED MULTI-MEDIA 
CO. LTD. 


a FAL 


Name : Jingjian Li 
Title: General Manager 


scanned by 
andy finkel 


